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UNITED STATES DISTRICT COURT 

FOR niE DISTRICT OF COLUMBIA 



REBECCA FOX, MARY SAMP< 

and EDWARD SAjVIP 

PJai.ali 



V. 



MICHAEL O. LEAVUT, in his officii ai 
capacity as SecTetaryi U.S. Department 
of HcflltL aiitl Human Services, 

and 

LESLIE V. NOR WALK, in her official 

capacity as Acting Adtninistraiot, CctitfttS 
ibr Medicaie and Medicaid Sarv'iceSj 

Defendants. 
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CA No. 1 :06cvO 1 490 (RMC) 
.Twdge Col Iyer 



BECLARATTOi^ OF JESSIE ENGL.\ND 

1, Jessie Eiiglaiidj do hereby declare under peiialty of perjury that die follovvin^ is true to 
the best of uiy knowledge, infot-matiori and btjlicf; 

1 . My joaine Is Jessie England. I am a L-csidcnt of OIilo. over eighteen (1 8) years nf 
age. and I am of sufficient competence to make this declaration. I make this declaration uj^on 
my personal knowledge and in support of tlie PlaJiitifls' Motion for Suinmarv' Judgment. 

2. I have been a registered nui-sc fcjr sixiiii;n (16) years, became a Hcsnsed nursing 
hojne administrator in April 2006j md am currently employed as tlie AdministTator of Convoy 
Care Center ("Convoy Caie"). 

3. Convoy Care Is a nortJiwejit Ohio skilled tiyrsing tacilttj' providing services for up 
to fifty (50) residents, many of whom are enrolled ttj the Medicare Paii D Prescription BeneUE 
pro^mm. Sottje of these lesidenLS are also dual-cligibles, meaning they are Medicaid 
heneficiarics. 
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4. I fmU \h^{ corapiu'JTJg aiid ajoalyzm^ Lhy v^jiryLtig Jiofmuiarits and cost-sharing 
obligaLions of numerous Medicare Part D pl&:is^ acid then applying such infomiation to the 
prescripiioj^ drmg .needs and financial abilily of 3 given patient, h a vety complex process wbich 
cortfiise^ a HignificBLnt mimber of Convoy Care residents and their rci>ponsible pairtio.s (typically 
faimUy members). 

i 

5. 1 am frustrated with the restrictions that the Part D marketing gujdohncs place on 
my ability ta help Convoy Cnt;e residcii.ti& select Medicare Part D plans that will cover drugs liia! 
ai'e best suited to their needs. 

6. I do not think tl^at a n^ajoTih^ of bcncficiMcs or their TTftpi-esentatives can oWain 
appropriate infoTmation about Medicare Part D plans and their differences wEtliont some 



assijtaitcfi. 



For sx^JTiplfii ^^^si dents frequently approach me wilh an assorlnient of plan 



information tequesting guidance about vaiious Medicare Part D plans and t]\c cxtgnt to which a 
plan suits their needs. Because of the meikeLmg giiidelines, all I can do to help my residents is 
sit at my conipdtcr, look up each plAn:^ and display tlie drugs covered and drug costs. I sm. not 
$.bh to offer tny i^esidents ajiy other assistance. 

8. ^Ticilicr going to tlie website^ dealing with co-pays ^ or other numerous 
convolt2t3&d issues involved with Medicare Part Dj patients m\d families my^ frustrated iind need 
someone to help theiw m^cc sjiiart^ patient appro jniai^ decisions refiarding the beneficiary. 

9. Despite the goal of Uie marketing guidelines to combat Itaud and other unethical 
behavior, ironically, I feel as tliough I am being unethical eveiy time th^ marketing guid€:lines 
force me lo silently comply imd help a resident process an arhilmiy decision to choose a plan tliat 
is clearly not appropriate for iuLrn ur her. 1 sm padnsd every time I am forced to acq-uiescE aod 
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facilitate such poor decision making. 

! 0. My residents ds^^petately jjecd assistance in makitig s&n&e of Medicare Part D 
plan.*;. On^ of my residents is a retired tea-cher with a hcaltli insurance drug pl^ ttirough a locaj 
teachftr*s association (tlie 'Tlan""). Hj5 ^ifc, who is also the reRpoiifvil:>la p^rty, is covared under 
the Plan, The Plan, however^ would tcmmiale her coverage if xny resident were to enroll in a 
Medicare Part D plan. Sadly, because my resident wds in^dvmently einxjUed dnring the 
Medicarij Part D auto enrollment process, the Pfan lias .rtspcattidly tlinMitsmed to terminate my 
rssidenl's- wife^5 lieaT^lT insurance. Hie udfc h^s been forced to cancel the &uto con>llment of my 
rcfifdent five times and i& now understandably stressed and troubled. She is t'ery confused and 
worried that enrolling my resident in a Mcdicajre Part D plan vt^uld be a poor choEcc because, no1 
only would she lose her insurance, but my resident \vould not have the same fofmulmry and may 
be m ^ wurac posittojoi. Witi^^out the marktling guideline resLriciions, I would b& able to calm the 
wifij arid explain tliat tilings arc not 'd^ bad as they seern.. I could c:?cplain tiiac she does have 
options and T cgxild fmlhiir explain those options in detail and addrc^^ all additional 
consequences and conc^^ras that she may have at the time. 

11. DuaVdigible^ are moat in need of consultation services because the drug 
regdments of residents chamgc friet|ucntly,. I am well positioned to handle this oonsultation 
because, as a registered nurse aiid Administf ator of Convoy Care, I aj.u: (i) aequalnl^d with the 
drags and fornmlaries^ (ii) understand the McJictire rdrabwrsemcni system, and (iii) most 
importantly, am fmniUar with the particularities of each paticji.t- 

1 2, I finnly believe that if skilled nursing homes and pthcr providers couM give 
seniors advice ibout Medicare Part D^ many Pan D beneficiaries ^voul.d be in plans that work 
much better for them. 
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13. I bsliavc "ttiBt phannacists and other providers .should have the ability to assisi a 
patimL in determining which plan bssL suil Lhe patient'^ individual needs. Such diiiection is 
oritical to a patient's. qualit>^ of cafe. ^.nA the fijiancial gain, if any ^ obtained by a pravldcT by 
certaid plan.s will not impact patiejit ^teenng because a provider's fiduciary duty to his or her 
patient is violated when tlic provider allows personal fmancial gain to impact ad^^ce given to a 
patient, 

■ 

1 4. Based on my psri^onal cxp&rituoc and conversations wilh vajrious pharmacists, I 
disagree with the argtuiient thsit phiirtnaoies and phantiAcfsts have an. incentive to steer patients 
toward plans that !iave liigh preminms bnt lowo- tu-pays, because such plans itiducc patients to 
buy more dn-i^s - thereby inca-asing the pharmacy pdrofits. I work ^.-jih a nuinher of pl^amiaei^i^ 
T^lio repe^dly TcfereTice their etbical duty to the patient a.nd hew this duty pjre vents them from 
eonsideiijng phairoficy profits when ded.iny with a patient, Botli a plia^:macist and d prescribing 
pjiy^iciaj^ have a fiduciary duty to ensure pi'oper care of a patient. While a provider may 
prescribe more drugp, this addi^ionul prescribing is in the best intei-est of the padent^s hcEilth - 
.not bfieausc of 3 dcsjjrc to f ncrease ptofEts- 

Under penalty of perjury ^ I state that I have read the foregoing declaration consisting of 
fourteen (14) numbered para3raph5:; and the statements herein are true and eorrettt to the best of 
my bfiowledge, jufoiiiiation and belief 




Jes&ie England, R"' 






Date: Dtseenlher 5, 2007 
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